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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent, 
v. 
CHARLES LANGDON, 
Defendant-Appellant. 
Case No. 890479-CA 
Category No. 2 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a denial of a motion to withdraw a 
no contest plea entered for a charge of possession of a 
controlled substance with intent to distribute, a second degree 
felony, in violation of Utah Code Ann. § 58-37-8(1)(a)(iv) (Supp. 
1989). This Court has jurisdiction to hear the appeal pursuant 
to Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1989), as the appeal was 
taken from district court in a criminal case involving a second 
degree felony. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The language of the provisions upon which the State 
relies are included in the body of this brief. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
1. Whether the trial court abused its discretion in 
denying defendant's motion to withdraw his no contest plea. 
STATEMENT OF THE CASE 
Defendant was charged with one count of possession of a 
controlled substance with intent to distribute, a second degree 
felony, in violation of Utah Code Ann. § 58-37-8(1)(a)(iv) (Supp. 
1989), alleged to have occurred on March 17, 1988 (Record 
[hereinafter R.] at 8-9). 
Defendant filed a motion to suppress evidence on April 
6, 1988, with the Fifth Judicial District Court for Iron County 
(R. at 15). The Honorable J. Philip Eves, District Judge, heard 
evidence and argument of the matter on May 2, 1988, and May 17, 
1988 (R. at 39-40). Based on the evidence and memoranda of law 
submitted by the parties, Judge Eves denied the motion in an 
order signed May 31, 1988 (R. at 41-46). 
Trial of the matter was set for June 3, 1988; however, 
on June 1, 1988, defendant moved to continue trial pending an 
interlocutory appeal (R. at 14 and 170). The trial court denied 
the motion and defendant changed his plea to no contest after 
discussion with his counsel (R. at 146-52 and 170). Defendant 
signed a Statement of Defendant Regarding Plea Bargain as part of 
his no contest plea (R. at 146-52; a copy of the statement is 
attached to this brief as Addendum A). Defendant was sentenced 
to a term of one to fifteen years in the Utah State Prison (R. at 
170) 
Defendant filed a notice of appeal on June 3, 1988 (R. 
at 168). In that appeal, defendant challenged the trial court's 
denial of his suppression motion. That matter was heard by this 
court as State v. Langdon, Case No. 880370-CA (R. at 171). After 
*» 
full briefing, this Court affirmed the conviction in an 
unpublished memorandum decision issued on February 24, 1989 (R. 
at 193-95). This Court did not address defendant's suppression 
argument, finding that he had not preserved the issue when he 
entered an unconditional no contest plea (R. at 193-95). 
Defendant filed a petition for rehearing which this Court denied, 
stating, "IT IS HEREBY ORDERED THAT the petition for rehearing is 
denied, without prejudice to a motion to withdraw the plea 
directed to the trial court" (R. at 184). 
Defendant filed a motion to withdraw his no contest 
plea with the Fifth Judicial District Court on April 10, 1989 (R. 
at 185). A hearing was held on May 1, 1989, but the court passed 
the matter without date because there was no affidavit or 
memorandum supporting the motion to withdraw (R. at 191). 
Defendant's counsel filed an affidavit on June 14, 1989 and the 
hearing was reset for July 5, 1989 (R. at 197-207). The hearing 
was finally conducted on July 18, 1989, in front of the Honorable 
Dean E. Conder, Senior District Judge (R. at 214). Judge Conder 
denied the motion and defendant again filed a notice of appeal 
(R. at 215-27 and 220). 
STATEMENT OF THE FACTS 
The facts pertinent to this appeal are contained in the 
Statement of the Case. 
SUMMARY OF ARGUMENT 
Defendant has failed to demonstrate that the trial 
court abused its discretion in denying defendant's motion to 
withdraw his no contest plea. A guilty plea or a no contest plea 
can only be withdrawn upon a showing of good cause and with leave 
of the court. The good cause standard in this circumstance is 
that a defendant has shown that his plea was unknowingly, 
unintelligently or involuntarily entered. At the time that 
defendant in the present case entered his plea he signed a 
statement assuring the trial court that he understood the rights 
that he was waiving, including the right to appeal any 
nonjurisdictional issues in his case. Since he admitted at the 
time of pleading that he understood the rights he was waiving he 
entered his plea knowingly, intelligently and voluntarily. His 
subsequent claim that he thought he was preserving a right which 
he specifically told the trial court that he knew he was waiving 
flies in the face of logic. The trial court did not abuse its 
discretion by rejecting that argument. 
ARGUMENT 
POINT I 
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION 
BY DENYING DEFENDANT'S MOTION TO WITHDRAW HIS 
NO CONTEST PLEA WHEN DEFENDANT FAILED TO 
DEMONSTRATE GOOD CAUSE FOR WITHDRAWING HIS 
PLEA. 
Defendant pled no contest on June 1, 1988 to one count 
of Unlawful Possession of a Controlled Substance with Intent to 
Distribute, a second degree felony. Defendant now claims on 
appeal that the trial court abused its discretion when it denied 
his motion to withdraw his no contest plea which was entered 
prior to State v. Sery# 758 P.2d 935 (Utah Ct. App. 1988). 
It should be noted that a no contest plea has the same effect 
as a guilty plea. Utah Code Ann. § 77-13-2(3) (1982); U.S. v. 
Plymouth Coupe, 88 F. Supp. 93, 95 (W. D. Pa. 1950). 
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Defendant claims that the Sery decision precluded him from 
raising his suppression issue on appeal. Defendant asserts that 
at the time he entered his plea, he had no intention of waiving 
his right to appeal. Also, in a signed affidavit dated June 14, 
1988, James L. Shumate, defendant's counsel, stated that Shumate 
was under the impression that a no contest plea automatically 
preserved the suppression issue for appeal. Based on this line 
of thinking, defendant claims Sery was applied retroactively to 
his detriment. 
A retroactive application of Sery is not the issue 
before this court. Instead, the issue is whether the trial judge 
abused his discretion in denying defendant's motion to withdraw 
his no contest plea. To determine this issue, it is important to 
understand the Sery decision. However, it is even more important 
to understand that Sery does not apply to the defendant in the 
case at bar because he did not enter a conditional plea. In a 
recent memorandum decision on a prior appeal by the defendant in 
the case at bar, the Utah Court of Appeals stated: "There is no 
indication in the record that the no contest plea entered by 
Langdon is a conditional plea of the type approved in State v. 
Sery." State v. Langdon, Utah Court of Appeals, Case No.880370-
CA. 
The decision in Sery stated that a 
plea, entered by the defendant with the 
consent of the prosecution and accepted by 
the trial judge, specifically preserves the 
suppression issue for appeal and allows 
withdrawal of the plea if defendant's 
arguments in favor of suppression are 
accepted by the appellate court. 
Sery, 758 P.2d at 938 (emphasis added). In other words, Sery 
requires that a conditional plea be entered in order to preserve 
the suppression issue for appeal. This requirement is found in 
pre-Sery case law and is 
consistent with the common law rule that a 
voluntary guilty plea is a waiver of the 
right to appeal all nonjurisdictional issues, 
including alleged pre-plea constitutional 
violations. 
In Utah, this general rule regarding 
forfeiture of appellate review of an adverse 
ruling on a pre-plea motion to suppress 
applies with equal force to a defendant who 
enters an unconditional no contest plea, 
which "if accepted by the court shall have 
the same effect as a plea of guilty ....M 
Utah Code Ann. § 77-13-2(3) (1982). 
Sery, 758 P.2d at 938. An unconditional no contest plea, as was 
entered in the case at bar, has never preserved pretrial issues 
for appeal. This is especially true where, as here, defendant 
never indicated to the trial court that he was attempting to 
preserve a right to appeal a nonjurisdictional issue. 
In State v. Yeck, 566 P.2d 1248 (Utah 1977), the Utah 
Supreme Court stated that, by entering a plea of guilty, the 
defendant had waived a trial and with it, the right to claim on 
appeal that he was denied the right to a jury trial. Similarly, 
in State v. Beck, 584 P.2d 870 (Utah 1978), defendant's entry of 
a voluntary guilty plea to a second degree murder charge was held 
to be a waiver of his claim on appeal that the facts underlying 
his arrest warrant did not constitute probable cause. The law 
before Sery was that unconditional no contest pleas and guilty 
pleas resulted in a waiver of defendant's right to appeal adverse 
c 
rulings on nonjurisdictional issues. The same is true after 
Sery. Sery did not alter the law as it had been applied 
previously to unconditional pleas; instead, it refined the law by 
recognizing the use of specific conditional no contest pleas and 
guilty pleas to be a "sensible and sound practice." Sery, 758 
P.2d at 938; See also State v. Kay, 717 P.2d 1294 (Utah 1986). 
The issue before this Court then is whether the denial 
of defendant's motion to withdraw his no contest plea was an 
abuse of discretion. Clearly in Utah "[i]t is within the sound 
discretion of the trial court to allow or refuse to allow the 
plea to be withdrawn. [Thus], a criminal defendant may not 
withdraw a plea as a matter of right." State v. Plum, 14 Utah 2d 
124, 378 P.2d 671 (1963); State v. Harris, 585 P.2d 450 (Utah 
1978); State v. Gallegos, 738 P.2d 1040 (Utah 1987). 
The motion to withdraw a plea of guilty is 
addressed to the discretion of the court, and 
as in all discretionary matters, due to his 
prerogatives and his advantaged position, the 
trial judge is allowed considerable 
discretion. 
State v. Forsyth, 560 P.2d 337, 339 (Utah 1977); State v. 
Garfield, 552 P.2d 129 (Utah 1976). In State v. Mildenhall, 747 
P.2d 422 (Utah 1987), the Utah Supreme Court stated: "We will 
not interfere with a trial judge's determination that a defendant 
has failed to show good cause unless it clearly appears that the 
trial judge abused his discretion." Mildenhall, 747 P.2d at 424. 
In order for a properly entered no contest or guilty 
plea to be withdrawn, the burden is on the defendant to show good 
cause for the motion to withdraw. Utah Code Ann. § 77-13-6 
(1982) provides: "A plea of guilty or no contest may be 
withdrawn only upon good cause shown and with leave of court." 
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The rationale for allowing a defendant to 
withdraw a guilty plea is to permit him to 
undo a plea which was unknowingly, 
unintelligently, or involuntarily made, 
Gallegos, 738 P.2d at 1041. The mere subjective belief of the 
defendant and his attorney that a no contest plea automatically 
preserved the suppression issue for appeal does not qualify as 
good cause. See State v. Garfield, 552 P.2d at 131. 
If a defendant intends to preserve the suppression 
issue on appeal and still enter a no contest plea, he must 
clarify his intentions for the record. In the present case 
defendant never informed the trial court that the plea was 
conditional so that the court could accept or reject the 
conditional plea as required in Sery. As it stands, the record 
is devoid of defendant's claimed intent to preserve the 
suppression issue. In fact, the record indicates the opposite. 
Defendant knowingly waived his right to appeal. According to the 
record, the trial court complied with each and every requirement 
for entering an unconditional no contest plea. Unlike the 
defendant in State v. Vasilocopulos, 756 P.2d 92 (Utah), cert. 
denied, 765 P.2d 1278 (1988), where the defendant showed that the 
trial court clearly failed to find defendant had full knowledge 
and understanding of the consequences of his plea under Rule 
11(5), defendant in the case at bar made no such showing. The 
record clearly establishes that he informed the court that he had 
full knowledge and understanding of the consequences of his plea 
and that he fully understood that he was waiving his right to 
appeal. 
_R-
In State v. Gibbons, 740 P.2d 1309, 1312 (Utah 1987), 
2 
the Utah Supreme Court stated: "Rule 11(e) squarely places on 
the trial courts the burden of ensuring that constitutional and 
Rule 11(e) requirements are complied with when a guilty plea is 
entered.11 In Utah the minimum requirements of no contest pleas 
and guilty pleas are governed by Utah R. Crim. P. 11(e) (now Utah 
Code Ann. § 77-35-11(5) (Supp. 1989)). While this rule does not 
specifically detail a knowledge of a waiver of the right to 
appeal as a requirement, case law indicates that such knowledge 
is required for a voluntary plea. In Gibbons, the Utah Supreme 
Court stated that an affidavit by a defendant when pleading 
guilty must contain a specific and individual list of the rights 
waived by entry of a guilty plea. Gibbons, 740 P.2d at 1313. 
On June 1, 1988, defendant in the present case signed a 
Statement of Defendant Regarding Plea Bargain (Statement) in 
which, under oath, he acknowledged that he had entered a plea of 
no contest to the charge of unlawful possession of a controlled 
substance with intent to distribute (R. at 146-151 and Addendum 
A). Defendant also initialed each paragraph of the statement 
containing all Rule 11(5) and case law requirements. More 
specifically, defendant affirmed the following in his statement: 
5. I know that under the Constitution[] 
of Utah that if I were tried and convicted by 
a jury or by the Court that I would have a 
right to appeal ray conviction and sentence to 
the Supreme Court of Utah for review of the 
trial proceedings and that if I could not 
afford to pay the costs for such appeal, that 
those costs would be paid by the State 
Renumbered as Rule 11(5), Utah Code Ann. § 77-35-11(5) (Supp. 
1989). 
without cost to me, and to have the 
assistance of counsel on such appeal. 
6. I know that if I wish to contest the 
charge against me, I need only plead "not 
guilty" and the matter will be set for trial, 
at which time the State of Utah will have the 
burden of proving each element of the charge 
beyond a reasonable doubt. If the trial is 
before a jury, the verdict must be unanimous. 
I know and understand that by entering a plea 
of no contest, I am waiving my constitutional 
rights as set out in the preceding paragraphs 
and that I am, in fact, fully incriminating 
myself. 
(R. at 148 and Addendum A) (emphasis added). Defendant's 
initials and signature established that, at the time of his 
unconditional no contest plea, he clearly understood the charges 
against him and the consequences of his plea, including the 
relinquishment of his right to appeal. 
In the Certificate of Defense Attorney, attached to the 
defendant's statement, James L. Shumate signed indicating his 
belief that defendant fully understood the meaning and contents 
of the statement and that defendant was mentally and physically 
competent at the time of signing (R. at 151). Scott M. Burns 
signed the Certificate of Prosecuting Attorney, certifying that 
the statement was true and correct and that no improper 
inducements, threats or coercions to encourage a plea had been 
offered to defendant (R. at 151-152). Finally, District Court 
Judge J. Philip Eves signed an order finding that defendant's 
unconditional no content vlea was freely arid voluntarily made end 
it was accept€*d and entered by the court (R. at 152). 
Defendant does not claim in this appeal that his plea 
was unknowingly, unintelligently or involuntarily made. His 
claim is only that, because his attorney, and consequently he, 
misunderstood the procedural effect of an unconditional no 
contest plea, he has shown good cause to allow withdrawal of his 
plea. There is no law to support his claim. The good cause 
standard for withdrawal of a plea is that the plea was 
unknowingly, unintelligently or involuntarily made. Defendant 
cannot meet that standard in this case. The record shows that he 
was informed that a no contest plea waived his right to appeal. 
He signed a statement that he understood that he was waiving his 
appeal right. His attorney's claim that he still thought he had 
that right flies in the face of reason. 
CONCLUSION 
In view of the above, the State respectfully requests 
that defendant's conviction be affirmed. 
DATED this t^l— day of January, 1990. 
R. PAUL VAN DAM 
Attorney General 
CHARLENE BARLOW 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that four true and accurate copies of 
the foregoing Brief of Respondent were mailed, postage prepaid, 
to James L. Shumate, 110 North Main, Suite H, P.O. Box 623, Cedar 
A 
City, Utah 84720, this 3>\ day of January, 1990. 
ADDENDUM A 
SCOTT M. BURNS 
Iron County Attorney 
97 North Main, Suite #1 
P.O. Box 428 
Cedar City, Utah 84720 
Telephone: (801) 586-6694 
i L E L» 
JUN 31988 
IN THE FIFTH JUDICIAL DISTRICT COURT, IN AND FOR IRON COUNTY, 
STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
VS 
CHARLES LANGDON, 
Defendant. 
STATEMENT OF DEFENDANT 
REGARDING PLEA BARGAIN, 
CERTIFICATES OF COUNSEL, 
AND ORDER 
Criminal No. 1187 
c /A 
STATEMENT OF DEFENDANT REGARDING PLEA BARGAIN 
I, Charles Langdon, the above-named Defendant, under oath, 
hereby acknowledge that I nave entered a plea of no contest to 
the charge of UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE WITH 
INTENT TO DISTRIBUTE contained in the Information on file against 
me in the above-entitled Court, a copy of which I have received 
and read, and I understand the nature of the elements of tne 
offense for which I am pleading no contest, I further understand 
the charge to wnich this plea of no contest is entered is a 
Second-Degree Felony, and that I am entering such a plea 
voluntarily and of my own free will after conferring with my 
attorney, James L. Shumate, and with the knowledge and 
understanding of the following facts: 
146 
^ *' 1. I know that I have constitutional rights under the 
Constitution of Utah and the United States to plead not guilty 
and to have a jury trial upon the charge to which I have entered 
a plea of no contest, or to a trial by the Court should I elect 
to waive a trial by jury. I know I have a right to be 
represented by counsel and that I am in fact represented by 
James L. Shumate. 
I know that if I wish to have a trial in Court upon the 
charge, I have a right to be confronted by the witnesses against 
me by having them testify in open court in my presence and before 
the Court and jury with the right to have those witnesses cross-
examined by my attorney. I also know that I have the right to 
have witnesses subpoenaed by the State at its expense to testify 
in Court upon my behalf and that I could, if I elected to do so, 
testify in Court on my own benalf, and that if I choose not to do 
so, the jury can and will be told that this may not be held 
against me if I choose to have the jury so instructed. 
• 3. I know that if I were to have a trial that the State 
must prove each and every element of the crime charged to the 
satisfaction of the Court or jury beyond a reasonable doubt; that 
I would have no obligation to offer any evidence myself; and that 
any verdict rendered by a jury, whether it be that of guilty or 
not guilty, must be by a unanimous agreement of jurors. 
i 4. I know that under the Constitutions of Utah and of the 
United States that I have a right against self-incrimination or a 
right not to give evidence against myself and that this means 
-2-
147 
u 
CJ. 
that I cannot be compelled to admit that I have committed any 
crime and cannot be compelled to testify in Court upon trial 
unless I choose to do so. 
CJjf** 5. I know that under the Constitutions of Utah that if I 
were tried and convicted by a jury or by the Court that I would 
have a right to appeal my conviction and sentence to the Supreme 
Court of Utah for review of the trial proceedings and that if I 
could not afford to pay the costs for such appeal, that those 
costs would be paid by the State without cost to me, and to have 
tne assistance of counsel on such appeal. 
(^ / 6. I know that if I wish to contest the charge against me, 
I need only plead "not guilty" and the matter will be set for 
trial, at which time the State of Utah will have the burden of 
proving each element of the charge beyond a reasonable doubt. If 
the trial is before a jury, tne verdict must be unanimous. I 
know and understand that by entering a plea of no contest, I am 
waiving my constitutional rights as set out in the preceding 
paragraphs and that I am, in fact, fully incriminating myself. 
(^ f^>i 7. I know that under the laws of Utah the possible maximum 
sentence that can and may be imposed upon my plea of no contest 
to the charge identified on page one of this Statement, and as 
set out in the Information, are as follows: 
(A) Imprisonment in the Utah State Prison of not 
less than one (1) year and not to exceed 
fifteen years; 
(B) And/or fined in any amount not in excess of 
ten thousand dollars ($10,000.00); 
-3-
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(2^ 
I further understand that tne imprisonment may be for consecutive 
periods if my plea is to more than one charge. I also know that 
if I am on probation, parole, or awaiting sentencing upon another 
offense of which I have been convicted or to which I have pleaded 
guilty, my plea in the present action may result in consecutive 
sentences being imposed on me. I also know that I may be ordered 
by the Court to make restitution to any victim or victims of my 
crimes. 
8. I know that the fact that I have entered a plea of no 
contest does not mean that the Court will not impose either a 
fine or sentence of imprisonment upon me and no promises have 
been made to me by anyone as to what the sentence will be if I 
plead no contest or tnat it will be made lighter because of my no 
contest plea. 
£ /?£• 9. No threats, coercion, or unlawful influence of any kind 
have been made to induce me to plead no contest, and no promises, 
except those contained herein, have been made to me. I know that 
any opinions made to me, by my attorney or other persons, as to 
what he or they believe the Court may do with respect to 
sentencing are not binding on tne Court. 
f* j 10. No promises of any kind have been made to induce me to 
plead no contest. I am also aware that any charge or sentencing 
concessions or recommendations for probation or suspended 
sentences, including a reduction of the charge for sentencing 
-4-
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made or sought by either defense counsel or the prosecutor are 
not binding on the Court and may not be approved or followed by 
the Court. 
/^J4 11. I have read this Statement or I have had it read to me 
by my attorney, and I understand its provisions. I know that I 
am free to change or delete anything contained in this Statement. 
I do not wish to make any changes because all of the statements 
are correct. 
/' cr> 12. I am satisfied with the advice and assistance of my 
attorney. 
1J. l am J/ years of aae. . have attended school 
tnrough the / grade, and I can read and understand the 
English language. I was not under the influence of any drugs, 
medication or intoxicants when the decision to enter tne plea was 
made. I am not presently under the influence of any drugs, 
medication or intoxicants. 
£ / , 14. i believe myself to be of sound and discerning mind, 
mentally capaole of understanding the proceedings and the 
consequences of my plea and free of any mental disease, defect or 
impairment that would prevent me from knowingly, intelligently 
and voluntarily entering my plea. 
/ ,J 15. I nave discussed the contents of this Statement with my 
attorney and ask the Court to accept my plea of no contest to the 
charge set forth in this Statement because, in fact, on or about 
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the 17th day of March, 1988, in Iron County, State of Utah, I 
knowingly and intentionally possessed a controlled substance, to 
wit: Cocaine, with the intent to distribute. 
DATED this / day of * U ^ W c , 1988. 
/)/LC yb" 
CHARLES LANGDON 
Defendant 
CERTIFICATE OF DEFENSE ATTORNEY 
I certify that I am the attorney for Charles Langdon, the 
Defendant named above, and I know ne has read the Statement, or 
that I have read it to him; and I discussed it with him and 
believe ne fully understands the meaning of its contents and is 
mentally and physically competent. To the best of my knowledge 
and belief after an appropriate investigation, the elements of 
the crime and the factual synopsis of the Defendant's criminal 
conduct are correctly stated, and these, along with the other 
representations and declarations made by the Defendant in the 
foregoing Statement, are accurate and true. 
Li SHUMATE 
orney for Defendant 
CERTIFICATE OF PROSECUTING ATTORNEY 
I certify that I am the attorney for the State of Utah in 
its case against Charles Langdon, Defendant. I have reviewed the 
Statement of the Defendant and find that the declarations, 
including the elements of the offense and the factual synopsis of 
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the Defendant's criminal conduct which constitutes the offense 
are true and correct. No improper inducements, threats, or 
coercions to encourage a plea have been offered to the Defendant. 
The plea negotiations are fully contained in this Statement or as 
supplemented on the record before the Court. There is reasonable 
cause to believe the evidence would support the conviction of the 
Defendant for the offense for whicn the plea is entered and 
acceptance of the plea would serve the public interest. 
SCOTT M. BUMS 
Iron County Attorney 
ORDER 
Based upon the facts set forth in the foregoing Statement of 
Defendant Regarding Plea Bargain and the foregoing Certificates 
of Counsel, the Court finds the Defendant's plea of no contest is 
freely and voluntarily made, and it is so ordered tnat the 
Defendant's plea of "no contest" to the charge set forth in the 
foregoing Statement be accepted and entered. 
The foregoing Statement of Defendant was signed before me 
this ( — day of_^t**vu^ , 1988 )^LJlA^y\U^ 
0 G&Lh£4— 
7 PHILIP EVj 
i s t r i c t CouTrt Judge 
- 7 -
— e> 
.0& 
